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arrived at Danieals home, she was curled up like a ball on a urine-and-feces-stained
bed.2 Danieal,fourteenyearsold,weighedforty-twopounds.3 Infectedbedsores




talkgivenatWilliam & MaryLaw Schools 2015 Symposium, The Liberal Dilemma in
Child Welfare Reform,March20,2015.
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ThefirstreferralformaltreatmentintheKellyhomecamein1997,allegingthat



















pected to visit the Kelly home two times each year only about half of the required
visitsoccurred.19




agency wereconvicted of,orpled guilty to,chargesranging from involuntary














20 JonHurdle,Girls Parents and Agency Face Charges in Starvation,N.Y.TIMES (Aug.2,
2008),http://www.nytimes.com/2008/08/02/us/02starve.html.
21 ReportoftheGrandJury,supra note4,atiii.









On the other hand, the rather obvious question is how can a case like Danieals
occurinacitywherethehumanservicesbudgetexceeds$600million?23 Danieal
did not fall through the cracks of the system she toppled into a Grand-Canyon-
stylegapthatexiststhroughoutchildwelfaresystemsintheUnitedStates.Thegrisly






















22 JosephSlobodzian,Prison for Three in Danieal Kellys Death,INQUIRER (July16,2011),
http://articles.philly.com/2011-07-16/news/29780893_1_involuntary-manslaughter-prison
-term-mickal-kamuvaka[http://perma.cc/79HT-G8QN].
23 CITY OFPHILA.,FISCAL2006OPERATINGBUDGET 14(2005)(showingaproposed$656
million in funding for the citys Department of Human Services for 2006).
24 ReportoftheGrandJury,supra note4,at142.
25 Id. at120.







Some workers merely looked into Danieals dark room before they left the home.31In
oneofthefew casenotesintheKellyfile,theDHS investigatorstatedthathetalked
to Mrs. Kelly and Danieals maternal grandmother about Danieals needs.32Thenote
merelymentionedthatthecaseworkersaw Daniealandsaidnothingelseaboutthe
child.33 According to Danieals aunt, when the DHS investigator visited the home,
he just walked in the house, he didnt even look at Danieal, he just seen the other





injuryasabuse.37 The mothers live-in boyfriend was the only possible perpetrator.38
The case was open for services and the child welfare agency created a safety plan
forthehousehold.39 Thecoreprovisionoftheplanwasthattheboyfriendwould
haveno contactwith thetoddler.40 Overthenextfew months,thecaseworker
discoveredanumberofviolationsofthesafetyplan.41 Eventually,thecaseworker
toldthemotherthatthestatewouldremovethechildifthemotherdidnotfollow
26 See infra PartII.
27 See generally ReportoftheGrandJury,supra note 4, at 2661 (describing interactions
betweencaseworkersandMrs.Kelly).
28 Id.
29 See id. at7.
30 See id. at 42, 8990.




35 See infra PartII.
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thesafetyplan.42 The mothers reaction was to call the caseworkers supervisor and
requestanew caseworker.43Thisisanexampleofacaseworkerviewingthechild
astheclient.Thesupervisor,however,assignedanewcaseworkerwhowasunfamil-









monthstandard.49 The boys testified that they did not know the caseworkers name
andhadnevermetwiththecaseworkerface-to-faceoutofthepresenceofthegroup-
home supervisor who was the perpetrator of the sexual abuse.50 Mostofthe
meetingsconsistedofthecaseworkertalkingwiththegrouphomesupervisor.51
InanothercaseofsexualabusethatI workedon,thecaserecordsnevermen-
tioned thenamesand needsoftwo boysplaced in fostercare.52 Although the
caseworkermadefrequentvisitstothefosterhome,allthecasenotesreflectconver-
sationswiththefostermother.53Itwasasifthetwoboysdidnotexist.Allthewhile,
the foster mothers son was molesting the boys.54
I.A STRUCTURAL AND CULTURAL ISSUE,NOT A LIBERAL CONSPIRACY
Itisindeedtemptingtoblamealiberalagendaastheunderlyingcauseofthe
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procedures,theChildAbusePreventionandTreatmentActof1974.55Representative
GeorgeMiller(D-CA)co-sponsored1980legislationestablishingtheopen-ended






profession that implements the policy social workers is well recognized as a
liberal,progressiveprofession.Theprogressiveandliberalleaningsofsocialwork







II.WHY AREPARENTS CONSIDERED THECLIENT?
A. The Impact of the Research and Policy
WhenphysicianC.HenryKempeandhiscoleaguesfirstwroteaboutthebatered
child syndrome, they applied a psychopathological model paradigm.61Parentswho
abusedandneglectedtheirchildrensufferedfrom someform ofmentalillness.62The
mostappropriateinterventionwouldbetoremovethechildfrom thehomeand
55 Bill Summary and Status of S. 1191,THOMAS,http://thomas.loc.gov/cgi-bin/bdquery
/z?d093:SN01191:@ @ @ L&summ2=m& (summarizingbillandlistingsponsors).Forthe
textoftheAct,seeChildAbusePreventionandTreatmentActof1974,Pub.L.No.93-247,
88Stat.4(1974)(codifiedasamendedinscatteredsectionsof42U.S.C.(2012)).
56 Bill Summary and Status of H.R. 3434,THOMAS,htp://thomas.loc.gov/cgi-bin/bdquery
/z?d096:H.R.3434:@ @ @ L.ForthetextoftheAct,seePub.L.No.96-272,94Stat.500
(1980)(codifiedasamendedinscatteredsectionsof42U.S.C.(2012)).
57 See Congressional Record for H.R. 867,THOMAS,http://thomas.loc.gov/cgi-bin/bd




58 See Code of Ethics,NATL ASSN OF SOC.WORKERS,http://www.socialworkers.org
/pubs/code/code.asp [http://perma.cc/VQ6G-FPV5] (discussing social workers commitment
tochallengingsocialinjusticeasoneoftheethicalprinciplesoftheprofession).
59 See infra PartII.
60 See infra PartIV.
61 C.HenryKempeetal.,The Battered-Child Syndrome,181JAMA 17,18(1962).
62 See id.
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providetheparentswithpsychologicaltreatment.63If,andwhen,theparentsachieved
anacceptablelevelofmentalhealth,thechildrencouldbesafelyreturnedhome.64













placement to placement, and the concept of foster care drift came about.72





that states make reasonable efforts to maintain a family before they remove a child
63 See id. at 2324.
64 See id.
65 DAVID G.GIL,VIOLENCEAGAINST CHILDREN:PHYSICAL CHILDABUSEIN THEUNITED
STATES 14041 (1970).
66 RichardJ.Gelles,Child Abuse as Psychopathology: A Sociological Critique and Re-
formulation,43AM.J.ORTHOPSYCHIATRY 611,620(1973)[hereinafterGelles,Child Abuse
as Psychopathology].
67 See, e.g.,EliH.Newbergeretal.,Pediatric Social Illness: Toward an Etiologic Classi-
fication,60PEDIATRICS 178, 18485 (1977); see also supra notes 6566 and accompanying text.
68 See GIL,supra note 65, at 14445.
69 See Gelles,Child Abuse as Psychopathology,supra note66,at620.
70 See DAVID FANSHEL & EUGENE B.SHINN,CHILDREN IN FOSTER CARE:A LONGI-
TUDINAL INVESTIGATION 47677 (1978).
71 Id.
72 Id. at 47682; HENRY S.MAAS ET AL.,CHILDREN IN NEED OF PARENTS 35657,
37980, 38889 (1959).
73 See MitchelI.Ginsberg,Foreword toDAVID FANSHEL & EUGENEB.SHINN,CHILDREN
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from the childs birth parent(s) and reasonable efforts to reunify a family before
establishingapermanencyplanofadoption.75
AsaresultofAACWA,parentsbecametheprimaryclientsascaseworkers,
supervisors, and agency administrators worked to meet the standard of reasonable
efforts. Given the nature of the workforce and the lack of a definition of the threshold
of reasonable efforts, reasonable efforts morphed into every possible effort be-
foretoolong.Few peoplewereunhappyabouttheparadigm shiftorthenew law.
Parentsseemedtobethelogicalclientgivenourunderstandingthatsocialfactors
werekeycontributorstochildmaltreatment.76












policy,andresearchmethods.80 Social work is also a value-based profession. The
values are expressed in the National Association of Social Workers (NASW) Code
ofEthics.81Intermsofpracticeinthefieldofchildprotection,thekeystatementin
theCodeofEthicscomesunder the value of Social Justice:
75 See id. §471(15),94Stat.at503.
76 See supra notes 6569 and accompanying text.
77 See, e.g.,Childrens Social Worker Vacancy,COUNTY OF L.A.,htp:/www.government
jobs.com/careers/lacounty/jobs/1227799/childrens-social-worker-i-north-county[htp:/perma
.cc/6X7K-Q78M].
78 See Manual of Policies and Procedures: Child Welfare Services, State of California
§ 31-070,CAL.DEPT SOC.SERVICES,http://www.dss.cahwnet.gov/ord/PG309.htm [http://
perma.cc/U7CH-GEXM](explainingthatinCalifornia,allcountycaseworkersupervisors
andatleast50% oftheprofessionalstaffmust have a masters degree in social work).
79 See, e.g.,id.
80 See, e.g.,Foundation Course Content,U.MICH.SCH.SOC.WORK,http://ssw.umich
.edu/msw-student-guide/section/2.03.00/75/foundation-course-content[htp:/perma.cc/MF5D
-UYYL].
81 See Code of Ethics,supra note58.

































83 See supra notes 6569 and accompanying text.
84 See generally Code of Ethics,supra note 58 (focusing the scope of clients on im-
poverished,oppressed,orotherwisevulnerableindividualswithoutanyreferencetoother
individualsorentitiesinvolvedinthechildwelfaresystem).
















reartheirchildren.InSmith v. Organization of Foster Families for Equality and
Reform,theSupremeCourtheldthattheFourteenthAmendmentgaveparentsa
constitutionally recognized liberty interest in maintaining the custody of their
children that derives from blood relationship, state-law sanction, and basic human









86 See, e.g.,Stanley,405U.S.at646(holdinganIllinoislaw unconstitutionalbecauseit
mandatedthatchildrenofdeceased,unmarriedmothersbecomewardsofthestatewithout
givingtheunmarriedfatheranopportunitytopetitionthecourtforcustody);id. at653n.5
(quoting from the States brief which argued that the child of unmarried parents normally
knows only one parent the mother).
87 See Smith, 431 U.S. at 81819 n.1, 82122 n.5.
88 See Stanley, 405 U.S. at 64647; see also JenniferE.Burns,Should Marriage Matter?:
Evaluating the Rights of Legal Absentee Fathers,68FORDHAM L.REV. 2299, 230102
(2000)(notingthatatcommonlaw,thefatherdidnothavealegalrelationshipwithhischild
ifhewasnotmarriedtothemother).
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intheirrelationshipwiththeirchildren(e.g.,owingtoalongprisonsentence).94
Cognizantthatseveringtheparent-childrelationshipisanextremelydrasticmea-






her home and that the childs parents would be able to provide appropriate care.
Thus,theSupremeCourt,inthreedecisions,establishedahighbarforgovern-
mentinterventioninmattersofcaregiving.Thebarisevenhigherwithregardsto









protecting children through removal. Claims that child welfare workers are child





III.BUT WECAN SERVEBOTH PARENTS AND CHILDREN
Ratherthandisputetheargumentthatthechildshouldbetheclientinsteadof
theparents,manyinthechildwelfaresystem arguethattheycanservebothequally.
94 RichardJ.Gelles,Protecting Children Is More Important Than Preserving Families,
in CURRENT CONTROVERSIES ON FAMILY VIOLENCE 329, 32930 (Donileen R. Loseke et al.
eds.,2005).
95 See Santosky, 455 U.S. at 76869.
96 See, e.g.,MINN.STAT.§260C.301.1(a)(2013)(statingthatthecourtmayterminate
rights of parents with the written consent of a parent who for good cause desires to termi-
nate parental rights).
97 See, e.g.,Child Placement Services Manual,N.C.DEPT HEALTH & HUM.SERVICES,
htp:/info.dhhs.state.nc.us/olm/manuals/dss/csm-10/man/index.htm#To[htp:/perma.cc/4H9K
-6A4L](lastupdatedSept.18,2015).
98 U.S.DEPT OF HEALTH &HUMAN SERVS.,CHILDMALTREATMENT 2013(2013),http://
www.acf.hhs.gov/sites/default/files/cb/cm2013.pdf[http://perma.cc/L5HL-ZVS4].
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Formanyinthechildwelfaresystem,theentirenotionofansweringthequestion
of who is the client is a false dichotomy.99 After al, arent both parents and children
theclientsofthesystem?
Manymissionstatementsthatopenthepolicyandproceduresmanualsofchild



























100 See, e.g.,id. at1.
101 See RICHARD J.GELLES,THEBOOK OF DAVID:HOW PRESERVING FAMILIES CAN COST
CHILDRENS LIVES 11820 (1996).
102 See U.S.DEPT OF HEALTH & HUMAN SERVS.,THEAFCARS REPORT NO.20(2013),
htp:/www.acf.hhs.gov/sites/default/files/cb/afcarsreport20.pdf[htp:/perma.cc/C8KR-8NCE].
103 See Congressional Record for H.R. 867,supra note57.
104 See HOW THECHILD WELFARESYSTEM WORKS,supra note 99, at 56.
105 See id.


















D. Even Probability Theory Tells Us Parents and Children Cannot Both Be the
Prime Client
Inthechildwelfarefield,acoretaskofcaseworkersistodeterminewhethera
childisatriskinthehome.110 Simply stated, this is a binary decision the child is
orisnotatrisk;thechildshouldorshouldnotremaininthehome.Whenmaking
thedecisionthecaseworkercanbecorrect,ormaketwokindsoferrors.Thefirst
error, what statisticians call a false positive, is to deem the child at risk when the
childisnot.A classicexampleofafalsepositiveisachildwholookslikeshehas
numerousbruisesandblackandbluemarksthatareactuallycausedbyanorganic






106 See MARTIN GUGGENHEIM,WHATS WRONG WITH CHILDRENSRIGHTS 77,248(2005).
107 See ELIZABETH BARTHOLET,NOBODYS CHILDREN:ABUSE AND NEGLECT,FOSTER
DRIFT,AND THEADOPTION ALTERNATIVE 156, 17879 (1999).
108 See id. at 17778.
109 See id. at177.
110 See HOW THECHILD WELFARESYSTEM WORKS,supra note99,at3.
111 See ReportoftheGrandJury,supra note4,at2.
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arewillingtomake.Ifoneseekstoavoidtheunnecessaryremovalfrom thehome,
thatdecisionmeansincreasingfalsenegativesandtherewillbemoreDaniealKelly
























black children made up 18% of the state of Illinoiss population.116However,68%
ofthechildreninfostercarewereblack.117
112 See infra PartIV.A.
113 DorothyRoberts,RaceandChildWelfare:Disproportionality,Discrimination:Re-
AssessingtheFacts,Re-ThinkingthePolicyOptions,WorkingConferenceatHarvardLaw
School (Jan. 2829, 2011).
114 Id.
115 Id.
116 DorothyE.Roberts,The Racial Geography of Child Welfare: Toward a New Research
Paradigm,87CHILD WELFARE 125,127(2008).
117 Id. at 12728 (citingU.S.DEPT OF HEALTH & HUMAN SERVS.,CHILD WELFAREOUT-
COMES 2003:ANNUAL REPORT (2006),http://archive.acf.hhs.gov/programs/cb/pubs/cwo03
/cwo03.pdf[http://perma.cc/7YKD-Z8ZV]).
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Overall,thestatisticsonchildwelfareclearlyindicatethatAfrican-American
familiesandchildrenarethedisproportionateclientsofthesystem.118Roberts,citing







have their parents parental rights terminated.121
Thestatisticsonraceandinvolvementinthechildwelfaresystem arecompel-
ling.Theconcernoverracialdisproportionalityhas,inthewordsofHarvardLaw
ProfessorElizabethBartholet,becomeamovement.122 The movement is embodied
intheAnnieE.Casey,CaseyFamilyServices,CaseyFamilyPrograms,Jim Casey
Youth Opportunities Initiative, and the Marguerite Casey Foundations funded Casey-













119 DorothyE.Roberts,Child Welfares Paradox,49WM.& MARY L.REV.881,882
(2007)[hereinafterRoberts,Child Welfares Paradox](footnoteomitted).
120 See id. at883.
121 See DOROTHY E.ROBERTS,SHATTERED BONDS:THE COLOR OF CHILD WELFARE 6
(2002).
122 ElizabethBartholet,The Racial Disproportionality Movement in Child Welfare: False
Facts and Dangerous Directions,51ARIZ.L.REV. 871, 871 (2009) (stating that a powerful
coalition has made Racial Disproportionality the central issue in child welfare).
123 CSSPistheWashington,D.C.basedCenterfortheStudyofSocialPolicy.
124 See FredWulczyn,Epidemiological Perspectives on Maltreatment Prevention,19
FUTURECHILD.39,53(2009).
125 Id.
126 See RICHARDJ.GELLES&MURRAY A.STRAUS,INTIMATEVIOLENCE85(1988);MURRAY
A.STRAUS,RICHARD J.GELLES & SUZANNEK.STEINMETZ,BEHIND CLOSED DOORS:VIO-
LENCEIN THEAMERICAN FAMILY 12829, 134, 14748 (1980).






debate is Emily Putnam-Hornsteins examination of a birth cohort of children and
assessing the rates atwhich children became child maltreatmentfatalities.127
Putnam-HornsteinreportsthatAfrican-Americanchildrenweredisproportionally
likelytobevictimsofintentionalandunintentionalfatalinjuries,whileAsianand
Latino childrens fatality rates were lower than their percentage in the general
population.128 Assumingthereisnobiasordiscrimination indeterminingchild












The racial disproportionality effort clearly would prefer to reduce false posi-
tives.130Theunintendedresultisthatchildrenofcolorwillexperiencetheinjuries










127 EmilyPutnam-Hornstein,Report of Maltreatment as a Risk Factor for Injury Death:
A Prospective Birth Cohort Study,16CHILD MALTREATMENT 163(2011).
128 Id. at171.
129 Compare id.,with Roberts,Child Welfares Paradox,supra note119,at882.
130 See supra PartIII.D.





child welfare system? Wont both children and parents benefit from a renewed effort









debate about who is the client into some kind of moral issue I am against poverty
and those who want the child to be the client are not serves no purpose.
C. Dont Worry, We Have the Solution
A final tactic like the argument about poverty begs the question of who








inChicagobyJaneAddamsin1910.135 Family preservation programs are designed
131 Gelles,Child Abuse as Psychopathology,supra note66,at616;RichardJ.Gelles,Pov-
erty and Violence Toward Children,35AM.BEHAV.SCIENTIST 258,263(1992);see also NEW
DIRECTIONS IN CHILD ABUSEAND NEGLECT RESEARCH 4(AnneC.Petersenetal.eds.,2014).
132 RichardJ.Gelles,Child Abuse and Violence in Single-Parent Families: Parent Ab-
sence and Economic Deprivation,59AM.J.ORTHOPSYCHIATRY 492,497(1989).
133 See, e.g.,Wulczyn,supra note 124, at 4041 (emphasizing that more research is required
tounderstandpersistentpatterns).





135 RichardJ.Gelles,Family Preservation and Reunification: How Effective a Social
Policy?,in HANDBOOK OF YOUTH AND JUSTICE 367,367(SusanO.Whiteed.,2001).
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tohelpchildrenandfamilies,includingextendedandadoptivefamilies,thatareat
risk . . . or are in crisis.136 Thecurrentversionoffamilypreservationprogramsis
Homebuilders developed in the late 1970s.137 The goal of Homebuilders and all
intensivefamilypreservationservices(IFPS)istosafelymaintainchildrenintheir
homesortofacilitateasafeandlastingreunification.138 Theessentialfeaturesare
intensive,short-term,crisisintervention.139 Services are provided in the clients
home.140 The length of session is variable it is not confined to the 50 minute
clinicalhour.141Servicesareavailablesevendaysaweek,twenty-fourhoursaday,































146 Id. at 1415.
147 Id. at22.
148 Id. at15.
149 PeterForsythe,Homebuilders and Family Preservation,14CHILD.&YOUTHSERVICES
REV.37,43(1992);see also BARTHEL,supra note137,at15.
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The newest effort to help caregivers is a program entitled Differential Re-
sponse.159 Differential Response is designed as a means of eliminating the one-
size-fits-al approach to child maltreatment investigations.160 In addition, Differential
150 WESTAT,INC.ET AL.,EVALUATION OF FAMILY PRESERVATION AND REUNIFICATION
PROGRAMS:FINAL REPORT 4(2002).
151 Id.
152 Id. at 45.
153 Id. at 34.
154 Id. at 1113.
155 Id. at 1617.
156 JoanPennell& GaleBurford,Family Group Decision Making: Protecting Children
and Women,79CHILD WELFARE 131,133(2000).
157 Id. at137.
158 CASEY FAMILY PROGRAMS,IMPROVING OUTCOMES FOR CHILDREN IN PHILADELPHIA:
ONEFAMILY,ONEPLAN,ONECASEMANAGER(2012),htp://dynamicsights.com/dhs/ioc/files
/1330_SC%20IOC%20Philly%20Chronicle_sm.pdf[http://perma.cc/Q2N4-CP7K].
159 See, e.g.,PatriciaSchene,The Emergence of Differential Response,20PROTECTING
CHILD.4,4(2005).
160 MarieConnolly,Differential Responses in Child Care and Protection: Innovative Ap-
proaches in Family-Centered Practice,20PROTECTING CHILD.8,14(2005).
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Response brings a more compassionate approach to the response to a report of child
maltreatment.161 As implied, Differential Response involves employing more than
onemethodtorespondtoreportsofsuspectedabuseandneglect.162 Dual Track,
Multiple Track, or Alternative Response approaches begin with the assumption
thattherearedifferentkindsofreportsofchildmaltreatment.163Thegoalistodivert
alargepercentageofthecasesthattraditionallyareunderchildprotectiveservices
jurisdiction to the new, voluntary Alternative Response or AR track.164 Differen-
tial Response is a means of employing a less adversarial approach to suspected child
maltreatment.165 While some reports of suspected abuse serious physical abuse and








Differential Response is mainly a means of responding to the demands on
resourcesofcarryingoutmillionsofinvestigationsofsuspectedchildmaltreat-
ment most of which are ruled unsubstantiated. Second, Differential Response
isawayofrespondingtocommunitydissatisfactionwiththetraditionalformsof
investigations. Third, Differential Response is a response to concerns about differ-
entialreportingofminorityfamilies.





161 See, e.g.,Schene,supra note159,at4.
162 Id.
163 Id.
164 Ying-YingT.Yuan,Potential Policy Implications of Alternative Response,20PRO-
TECTING CHILD.22,23(2005).
165 See Schene,supra note159,at4.
166 Id. at5.
167 CaroleJohnsonetal.,Child Welfare Reform in Minnesota,20PROTECTING CHILD.55,
55(2005).
168 ElizabethBartholet,Differential Response: A Dangerous Experiment in Child Welfare,
42FLA.ST.U.L.REV. 573, 58788 (2015).
169 Id. at575.
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investigation. Law Professor Elizabeth Bartholet is even more critical of Differen-
tial Response, labeling it another fad designed to prioritize the preservation of
familiesoverthesafety,well-being,andpermanenceofchildren.170


















it places the child as the client, makes decisions with the childs safety and well-
being as the most important goal, and makes decisions with a childs sense of time.
Children must not be held hostage in out-of-home care while waiting for services
tobedeliveredtoparentsorwaitingforparentstoengagewiththeservices.Chil-
drenunderthreeyearsofage,whosebrainsareinthemostcriticaldevelopment
period,musthavepermanencyandsafetyplansimplementedquickerandmore
effectivelythanolderchildren.Postponedservicesandjudicialhearingsmayhave
littletonodevelopmentalimpactonparentsbutwillalwayshavedevelopmental
impactsonyoungchildren.
170 Id. at642.

